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Statement

This action was instituted by plaintiff to quiet title to

a forty (40) foot strip of land and for an injunction.

The Appellant Lewis, by a Motion to Dismiss, raised

the point that the Bill of Complaint, taken in connection

with all exhibits attached thereto, did not state a cause

of action to quiet title in plaintiff to the strip of land in

question.

The facts as alleged in the complaint leading up to

the question involved are as follows:

One Elias J. Baldwin was the owner, on and prior to

March 1st, 1909, of the forty (40) foot strip of land in
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dispute together with other lands. Said Baldwin died on

March 1st, 1909, and one H. A. Unruh was appointed

executor of his estate. On September 18, 1912, Unruh,

as executor and with approval of the court, sold to Walter

P. Temple the whole of the real estate described in Para-

graph IV, page 3 of the complaint and executed a deed

to Temple, a copy of which is attached to the complaint

and marked Exhibit "A". (R. 29.)

Contained in said deed from Unruh to Temple was a

clause which read as follows

:

^'excepting and reserving, however, for road pur-

poses a strip of land of a uniform width of forty

(40) feet, immediately along and adjoining on the

Easterly and Southeasterly side of the entire length

of the Westerly and Northwesterly l)oundary line of

said two parcels of land." (R. 32.)

On or about August 11, 1915, Temple and Vv^ife leased

to J. M. Kent all of the land conveyed to Temple l3y

Unruh (which was approximately sixty acres) for oil and

gas purposes. A copy of said lease is attached to the

complaint and marked Exhibit ''B". (R. 34.) Con-

tained in said lease was a clause which read as follows

:

"Excepting a strip of land of a uniform width

of forty (40) feet immediately along and adjoining

on the Easterly and South Easterly side of the entire

length of the Westerly and Northwesterly boundary

line of said two parcels of land, reserved for road

purposes." (R. 36.)

Thereafter, Kent assigned the lease to Standard Oil

Company, a California corporation, on date of November



6, 1916. (Bill of Complaint, par. VIII.) On March 29,

1926, the said Standard Oil Company, a California cor-

poration, assigned the lease to plaintiff Standard Oil

Company of California, a Delaware Corporation. (Bill

of Complaint, par. IX, and par. II.)

Since the date of the assignment to it, plaintiff has

l)een producing oil and gas from the leasehold premises,

(Bill of Complaint, par. X); plaintiff alleged that appel-

lant asserted a right in the leasehold estate, or in and to

the oil and gas therein or thereunder adverse to plaintiff

and that said claims were without right ''except such as

may he subject to plaiutiffs leasehold estate and except

on easement for road purposes only over said forty foot

strip/' (Bill of Complaint, par. XII.)

A map of the premises involved in this action was at-

tached to the Bill of Complaint and marked Exhibit "C".

(R. 44.)

Plaintiff had drilled several wells for oil upon the Tem-

ple lease w^hich were on production, none of which how-

ever have been drilled upon the forty (40) foot strip of

land heretofore and hereinafter referred to and which is

the subject of controversy. (Bill of Complaint, Second

Cause of Action, par. VII.) Plaintiff had also drilled

several producing wells on the lease held by it on property

adjoining the Temple lease. (Bill of Complaint, Second

Cause of Action, par. VIII.)

On or about May 29, 1933, appellants Lewis and

Horton, as lessors, leased to defendant Nance, as Lessee,

the forty (40) foot strip of land described in ])oth the

Deed from Unruh to Temple and in the lease from



Temple to Kent. Said lease was for oil and gas purposes

on said strip of land. (R. 44.)

Assignment of Errors

Appellants filed their assignment of errors as follows:

'Tirst: That said com*t erred in granting the

permanent injunction prayed for in said bill of com-

plaint.

Second: That said court erred in construing

the following clause in the lease annexed as Exhil^it

'A' to the bill of complaint, to-wit:

Excepting a strip of land of a uniform width of

forty (40) feet immediately along and adjoining

on the Easterly and South Easterly side of the entire

length of the Westerly and Northwesterly boundary

line of said two parcels of land, reserved for road

purposes

;

as a reservation of an easement and not as an excep-

tion of said land from said lease.

Third: That said court erred as a matter of law,

in allowing the admission of the following evidence,

to-wit: That it was not the intention of the parties,

by the words used in the clause in the lease annexed

to the bill of complaint, as Exhibit *B', to except

therefrom the 40 foot strip of land described.

Fourth: That said court erred in admitting the

following evidence, to-wit : That it was the intention

of the parties, by the words used in the clause in

the lease annexed to the bill of complaint, as Exhibit

*B\ to reserve an easement over the 40 foot strip of

land therein described.

Fifth: That said court erred in holding that in

order to ascertain the intention of the parties, by the
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words used in the clause excepting the 40 foot strip

of land, appearing in Exhibit *B', annexed to said

bill of complaint, that it was necessary to allow evi-

dence thereof in addition to said lease.

Sixth: That said court erred in finding from the

evidence that it was the intention of the parties to

the lease, annexed to the bill of complaint as Exhi])it

*B', to reserve only an easement over, and that it

was not the intention of said parties to except from

said lease the 40 foot strip of land therein re-

ferred to.

Seventh: That said court erred in making the

findings contained in paragraphs VII, X and

XXVIII of the findings of fact, as found by said

court.

Eighth: That said court erred in denying de-

fendants Lawrence V. Lewis' and Evelyn L. ITor-

ton's motion to dismiss the bill of complaint filed

herein."

Question Involved

Plaintifif's title and interest is derived from the Unruh

to Temple Deed and the Temple to Kent lease, and the

question involved in this case may be stated as follows:

Eirst, (lid the clause "Excepting" the forty (40) foot

strip in the lease from Temple to Kent (R. 34) consti-

tute an "exception" of the fee thereto from the operation

of the lease, or did it merely constitute a "reservation"

of an easement or right of way for road purposes, the

fee passing under the lease and the "easement" only

remaining in the lessor ; and second, was it proper for the

trial court in the determination of this question to admit

parol evidence.



Argument

The appellants contend that, as a matter of law alone,

the clause in question excepted the forty (40) foot strip

from the operation of the lease and that the parol evi-

dence as to the intention of the parties was improperly

admitted.

The difference in the meaning between an ^'exception"

and a "reservation" is clearly set forth in the following

cases

:

Stme vs. Stone, 141 la. 438 (1909)

:

"A reservation is the creation in behalf of the

grantor of a iiezv right issuing out of the thing

granted, something zvhich did not exist as an inde-

pendent right before the grant, while an exception is

a clause in a deed which withdraws from its opera-

tions some part of the thing granted which would

otherwise have passed to the grantee under the gen-

eral description." (Italics ours.)

Pitcairn z's, Harkness, 10 Cal. App. 295 (1909)

:

"An exception is always of some part of the estate,

not granted at all. A reservation is always of some-

thing taken back out of that which was clearly

granted."

Thus, having the clear distinction in definition between

the two terms, we now examine the rules governing the

construction to be given "exceptions" and "reservations"

and the application of those rules.
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Rules of Construction—Exceptions and

Reservations

It cannot be questioned that whether a clause in an

instrument constitutes an "exception" or a "reservation"

must be determined from the instrument itself, the inten-

tion of the parties as manifested by the instrument to

govern, regardless of the use of either of the terms.

9 Cal Jtir., p. 324, Sec. 188, "Deeds."

The court also should not presume an intention not

indicated by the language used by the parties.

Scars vs. Ackcnnan, 138 Cal. 583 (1903).

A "reservation" is interpreted in California in favor

of the grantor by express statutory provision, thus dif-

fering from the rule in other jurisdictions.

Civil Code, Section 1069;

Code of Civil Procedure, Section 1864.

The same rule also applies to the construction of "ex-

ceptions."

Hartwig vs. Centnal-Gaither Union School Dist., 200

Cal. 425 (1927);

Yuba Inv. Co. vs. Yuba ConsoL Gold Fields, 184 Cal.

469 at page 481 (1920);

Sears vs. Ackeruian, supra.

The Intention of the Parties as Manifested by the

Various Instruments is Clear That the "Exception"

in the Temple to Kent Lease Constituted an Ex-

ception of the Fee to the Forty (40) Foot Strip.

It is conceded that the clause in the deed (R. 29) from

Unruh to Temple "excepting and reserving" the forty
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(40) foot strip operated as a reservation of an easement

to Unruh "for road purposes/' and that in the deed from

Unruh to Temple, the fee to the forty (40) foot strip

passed to Temple with an easement reserved to Unruh in

that strip "for road purposes/'

The disagreement is on only one proposition, namely,

whether the clause in the lease from Temple to Kent

"excepted" or withdrew from the leased premises the

forty (40) foot strip. Respondent claims that the fee

was not "excepted" or withdrawn from the operation of

the lease, but passed as part of the leasehold premises to

Kent and that only a "reservation" or right "for road

purposes" was reserved or created in favor of Unruh.

Appellants deny this as heretofore stated.

The deed from Unruh to Temple immediately follow-

ing the clause "Excepting and reserving" the forty (40)

foot strip "for road purposes," contains the following

language (R. 32)

:

"and said grantee, for himself, his he^'rs and assigns

in accepting this deed, agrees on demand to join with

said grantor, his successors, or the owners for the

time being, in dedicating to and for public highway

purposes said strip of land so reserved."

It is obvious therefore that inasmuch as that clause

requires Temple to join with Unruh in dedicating the

forty (40) foot strip reserved to Unruh for public high-

way purposes. Temple would have been unable to comply

therewith if he had leased the fee thereto to Kent ; in fact

that result would have obtained if he had done anything

other than keep the fee in himself, for if he had merely
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reserved the strip for road purposes, the fee, under the

accepted definition of a "reservation" would have passed

to the lessee under the lease. The intention of the parties

in the Temple to Kent lease to carry out the provisions

of this clause could not have been otherwise than to with-

draw the fee to the strip from the leased premises—to

^'except' therefrom that strip so that the land embracing

the strip should not constitute any part of the leased

premises.

Let us turn again to the two clauses in question. The

clause in the Unruh to Temple deed says "excepting and

resQvxijig '^ '^ '^ for road purposes." (R. 32). The right,

reservation or easement was created by those words and

"reserving" was therefore used in the present tense. The

clause (R. 36) in the Temple to Kent lease, however,

uses the word in capital letters "EXCEPTING" and then

after describing the land excepted says, ''reserved for

road purposes" ; reserved here being used in the past tense

as contra-distinguished from its use in the present tense

in the Unruh to Temple deed. It is obvious that the

parties in the lease were referring to what had been

reserved to Unruh by the prior institunent, the deed.

Their meaning is clear and to construe it otherwise would

violate the rules of construction heretofore referred to

that exceptions and reservations are to be construed in

favor of the grantor and against the grantee; also that

an intention is not to be presumed which is not clearly

indicated by the language used. A different construction

w^ould manifestly presume such an intention.

It is apparent upon examination that the parties knew

and recognized the distinction between an "exception"
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and a "reservation." In the lease, the following language

is used:

*'Said first party (the lessor) hereby reserves the

right to occupy and use said land, or to lease the

same, or any part thereof, for agricultural or grazing

purposes." (R. 37.)

The parties were cataloguing the uses to which the

surface of the leased premises might be put. If, as re-

spondent claims, Temple, the lessor, merely intended to

reserve the right to use the surface of the forty (40)

foot strip for a road, by the language used in the "EX-

CEPTING" clause, he would either have included that

reservation in the catalogue of uses just set forth or

would have at least used the same language in "reserving"

it that he did when "reserving" the right to lease for

agricultural uses.

Also in the lease, immediately following the clause in

controversy, is contained "EXCEPTING THERE-
FROM"; (that is, the leased premises), two (2) acres of

land. (R. 36). That the parties unequivocally and un-

mistakably intended that two acres were to be "excepted"

from the leased premises and therefore were fully cog-

nizant of the meaning of the term "excepting" and in-

tended to use it in the manner in which it is defined, will

be seen from an examination of the following portion of

said lease:

"It is further understood and agreed, that the first

party shall not in anywise, nor at any time during the

currency of this lease, bore, mine, sink or drill any

well or wells for the development and extraction of
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any oil, petroleum or other petroleum or hydrocarbon

substances, or permit, cause or suffer anyone to bore,

sink, mine or drill any such well or wells for any

such purposes upon the said two acres of land here-

inbefore referred to as excepted from this lease.

(R- 42.)

"And, in further consideration of this lease, it is

agreed that, if the said first party shall at any time

desire to sell or lease the said two acres of land or

any part thereof, then he shall not lease or sell or

cause, suffer or permit anyone to lease or purchase

the same without first giving the second party herein

the sole, exclusive and prior right and option to

lease or purchase said two acres of land upon as

favorable terms and conditions as any other bona

fide lessee or purchaser might be willing to take or

buy the same; but if any other person or persons

should lease or buy said two acres, or any part there-

of, then, and in that event, such purchaser or lessee

shall take said land subject to the terms and condi-

tions of this lease." (R. 42-43).

Thus, when the parties used the words "EXCEPTING
THEREFROM," the two (2) acres in the lower portion

of the land they knew clearly the meaning of the words

used, for by the above quoted paragraphs they recognized

and conceded that title to the fee to the land thus excepted

was in the lessor—had been withdrawn by him by that

clause at the time of execution of the lease. In view of

this fact, it can hardly be said that, when using the same

language in a previous clause, they intended an entirely

different meaning to be given to it.

It is settled law that a "reservation" is made for the

benefit of the grantor. {Sears v. Ackerman and Pitcairn
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V. Harkness, supra). The deed from Unruh to Temple

reserved to Unruh the easement for road purposes over

the forty (40) foot strip. When Temple executed his

lease to Kent, that easement or reservation was still in

Unruh—it belonged to him; therefore if the clause in the

Temple to Kent lease is construed as a "reservation'*

rather than an "exception'' of the fee to the strip, it

would be "reserving" something to Temple which could

not in anywise benefit him for it already belonged to

someone else—Unruh. A "reservation" is the creation by

the instrument of a new right; one which did not exist

before. Obviously, no "reservation" could be created by

Temple in the forty (40) foot strip by his lease for that

right had already been created and belonged to someone

else.

The following is helpful to further illustrate this point :

4 Thompson, Real Property, Sec. 3255, p. 365

:

"If the intent of the deed is to vest in the grantor

some new right or interest which did not before exist

in him it is a reservation ; but if it was the plain pur-

pose of the parties not to reserve a now right which

should vest in the grantor, but to recognize and

except from the grant an existing right which would

otherwise pass to the grantee it is an exception."

In the Temple lease the parties could not "vest in the

grantor" a "new right" as that right belonged to Unruh;

"the plain purpose of the parties" was clearly "to recog-

nize and except from the grant" the fee over which "an

existing right" might be used.
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4 Thompson, Real property, Sec. 3258, p. 368:

"A reservation of an existing right may properly

be construed as an exception. Where a right did not

formerly exist, but was called into being by the deed,

it was a reservation and not an exception."

The ''right" so-called did "formerly exist"; in fact it

was then existing in Unruh.

A Reservation to a Stranger is Void

If the contention of respondent be adopted that the

clause in the Temple to Kent lease created a reservation,

we would immediately be confronted with the proposition

that a reservation in favor of a stranger to the instru-

ment is void. That such a reservation would be one in

favor of a stranger to the instrument is apparent. It

appears that Unruh had already reserved a right or ease-

ment in the strip for road purposes. That right was

already in Unruh, a stranger to the lease; Temple could

not reserve it for himself or do other than reserve it for

Unruh which would be meaningless, for we have already

stated, Unruh had it. A reservation to Temple for an

easement would therefore be meaningless. Our authority

for this proposition is stated in 4 Thompson, Real Prop-

erty, Sec. 3280, p. 393

:

"A reservation to a third person not a party to the

deed is void."

The same author in Seetion 3281, p. 395 of the same

work states as follows:

''But although a reservation will not give any title

to a stranger, it may operate as an exception to the
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grant, if such appears to be the intention of the

parties * ^ -^ The Supreme Court of Michigan in a

recent case (Martin v. Cook, 102 Mich. 267, 60

N. W. 679) says: Trom an examination of the cases

cited, and the decisions of the courts of this country

generally upon the question here involved, it will be

observed that while the rule that a reservation in

favor of a stranger to the instrument is invalid as

a reservation has been adhered to, yet, in order to

effectuate the intention of the grantor, such a reser-

vation has uniformly been treated as excepting from

the grant the thing reserved. Nor has this holding

been confined to cases where the reservation has been

previously carved out * ''' '^.'

"This is true even though the stranger takes noth-

ing. Corning vs. Troy Iron & Nail Factory, 40 N. Y.

191)."

So we see by the foregoing that to adopt the construc-

tion contended for by plaintiff would force upon the

parties to the instruments a void reservation—it being in

favor of a stranger to the lease, Unruh. Even though,

however thus construed it v^ould be invalid as being in

favor of a stranger, the clause w^ould be, under the

authority cited, construed as an exception, and this would

be true even though under the Temple lease Unruh would

take nothing, (he being unable to as having already re-

served it to himself) by reason of the clause of the lease

in controversy.

Authorities Relied Upon by Appellants

Moakley vs. Blog, 90 Cal. App. 96 (1928), was an

action to quiet title. Defendants recovered judgment and
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plaintiff appealed. There were two conveyances involved,

the first from Lyman and others conveyed to the railway

company a certain parcel of land. The deed contained a

metes and bounds description of a strip of land 35 feet

wide running diagonally through the property of the

grantors. The conveyance contained a paragraph which

read as follows (page 97)

:

*'This conveyance is given and accepted upon the

express understanding and condition that said strip

of land is to be used for a right of way for con-

structing and maintaining a railroad over and along

the same by the grantee herein or its successors or

assigns and for no other purpose, and that if at any

time it shall cease to be used for that purpose it shall

immediately thereupon revert and revest in the

grantors herein, their heirs or assigns v/ithout any

further or other conveyance from said grantee or

its successors or assigns."

Some years later the grantors conveyed all of their

property to Willmon. Willmon was the common grantor

of the parties to the action. Willmon then conveyed to

Stimson. Stimson then conveyed to others, who, in turn

conveyed to defendant Blog. The deed from Willmon

to Stimson contained the following language after de-

scribing the land by metes and bounds (page 97):

"Except right of way for the Los Angeles Pacific

Railway Company over strip thirty-five feet wide as

granted by deed recorded in * '^ '•'."

Later Willmon who had previously conveyed to Stim-

son (from whom defendant claimed title), conveyed or
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quitclaimed the strip of land in dispute to plaintiffs. The

railway company subsequently abandoned the strip. The

deed of the strip conveyed all of the reversion. The ques-

tion involved in the case is stated on page 98:

''When Willmon conveyed to Stimson in 1903, did

he pass title to the land in the railway strip, or the

reversion therein, so that upon the subsequent aban-

donment of the railway, (defendants) became the

owners thereof? If not, then Willmon retained the

title to this strip at that time, or the reversionary

interest therein, and passed it to plaintiffs by his

deed of August 7, 1923."

Defendant claimed that the Willmon-Stimson deed

conveyed all of the land within the exterior boundaries

of the description in that deed and excepted only a right

of way for the railway. Plaintiff claimed that the deed

by the exception, excepted from the land conveyed the

whole fee of the strip occupied by the railway tracks and

that the deed, therefore, is to be construed the same as

though it described two pieces of land, each bounded by

the railway strip. The court said on page 98:

"The important distinction l^ietween an exception

of a right of way and an exception of the land upon

which the right of way is situated is pointed out in

Hall vs. Wabash Ry. Co., 133 Iowa 716 (110 N. W,
1040), cited by (plaintiff). There, the exception in

the deed was 'excepting the part occupied by the

right of way of the railway company.' The court

said: Tt was the soil itself that was in terms ex-

cepted from the grant, not merely the right of way.'

"Again in Pritchard vs. Lewis, 125 Wis. 604, (110

Am. St. Rep. 873, 1 L. R. A. (N.S.) 565, 104 N. W.
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989), the exception in the grant was 'a strip of land

two rods in width off the north side thereof to be

used as a right of way/ the decision reads : 'The

deed to Lewis in plain terms excepts and reserves

the two rods for a right of way, not a right of way

over two rods . . . which quite plainly iniports that

the fee was intended to be reserved."

Plaintiff then contended that because the Lyman deed

passed the fee, that the Willmon deed excepting by ref-

erence the land granted by the first deed, likewise re-

served the fee or excepted it. The court held otherwise

however and stated on page 100:

"In all the authorities relied on by appellants

(plaintiffs) the exceptions except land itself by such

expressions as 'reserving a strip of land,' 'excepting

from the effect and operation of the conveyance four

square miles, etc.,' and 'excepting the part occupied

by the right of way, etc' Where, on the other hand,

the exception is 'saving and preserving the road' it

has been held that the fee was not reserved in the

part. (Bokio vs. Marvin, 130 Mich. 82, 89 N. W.
563) and cases cited therein."

We do not question the correctness of the conclusion

of the court in that case that the clause excepting "a right

of way" was not an exception of the fee but merely a

reservation of a right of way; the "soil itself" was not

excepted as was done in the instant case. As in the

majority of cases upon the subject the terms exception

and reservation are used loosely in the opinion, the mean-

ing however being clear. The quoted portions of the

Moaklcy case are direct authority for defendants' contcn-
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tion that the fee was excepted or withdrawn to the strip

from the operation of the Temple lease. In the present

case "it was the soil itself that was in terms excepted

from the grant (lease), not merely the right of way."

The Temple lease recited: "Excepting a strip of land."

The parties could not otherwise have more clearly ex-

cepted "the soil itself." That strip of land so withdrawn

from the operation of the lease had been previously re-

served for road purposes by Unruh and the clause in

the lease so states, "reserved for road purposes." By the

very terms used in the excepting clause of the lease taken

in connection with the last cited case the clause in the

Temple lease must be taken as having excepted or with-

drawn the fee to the strip. We emphasize the fact that

the clause did not say "Excepting the right of way for

a road" or "excepting the right of way"; it excepted the

strip of land itself. The foregoing case is conclusive of

such construction. A contrary construction would do

violence to the words used and "presume an intention not

indicated by the words used" which cannot he done.

Furthermore it would amount to a clear construction

against Temple and in favor of Kent which also does

violence to the statutory rule of construction existing in

California. (Sears 7's. /lekennaji, supra.)

Delano vs. Lncdinghaus (Wash. 1912), 127 Pac. 197,

involved the following facts: Defendants owned some

land on which they had been for some time operating a

saw mill. In 1907 they conveyed a part of the land to

Smith describing the conveyed portion l)y metes and

l)ounds and concluding as follows (page 197)

:
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'^Containing 1.21 acres more or less, excepting a

strip of land thirty feet wide on the north side of

said R. R. right of way for road purposes."

Thereafter, Smith conveyed to plaintiff. Defendant

had for some time been conveying other tracts with sim-

ilar exceptions. They owned timber lands to the west

of the tract conveyed and had built a private logging

railroad along and over the 30 foot strip. Plaintiff

brought this action to restrain defendants from further

operating the road and for damages on the theory that

the exception in the deed operated as a reservation of an

easement only in defendants and that they could not put

it to any use other than for ordinary highw^ay purposes;

that the building and operation of a steam railroad was

an additional servitude. The court said on page 197:

*The only question before us is the effect of the

words 'excepting . . . for road purposes.' It will

be noticed that the description includes the 30 foot

strip. It is argued that this indicates a grant and

reservation. Such descriptions are the most conven-

ient, and deeds are usually made in that form
whether the fee is retained or an easement only is

reserved."

The court then proceeded to discuss the intention of

the parties, to the effect that defendants owned all of the

timber land and could not operate a sawmill without the

operation of a road and that the intent of the parties

must have ])een that the fee to the strip was excepted,

for it could not ])e presumed that the grant was made

with the intention that onlv an easement w^as reserved
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for ordinary road purposes and that if a different use was

intended defendant would have to condemn the strip.

The court stated further on page 198:

"Reservations and exceptions are ahiiost invariably

made for the benefit of the grantor, and, when so

made, courts will not resort to technical rules to

defeat or limit them."

The court then concluded that as a fee was excepted

in the strip, the grantor could put the strip to any use

that he saw fit.

Mimn vs. Worell 53 N. Y. 44 (1873), involved a grant

by metes and bounds ''but saving and excepting from

the premises hereby conveyed all and so much and such

part and parts thereof as has or have been lawfully

taken for a public road or roads.'' The court said:

''The exception does not purport to be of any par-

ticular estate or interest in the land, but is in terms

of a certain part and parcel of the premises em-

braced within the boundaries set forth in the deed.

It is not an exception from the estate of the grantor,

but from the premises and specifies the portion ex-

cepted . . . None of the cases referred to present

the feature which exists in the present case, of an

exception from the premises described, of a specific

portion of such premises." (First italics ours.)

Wood vs. Boyd (Mass. 1887), 13 N. E. 476, was an

action for damages for breach of covenant in a deed

from defendant to plaintiff. Plaintiff's lot was formerly

owned by one Heard. Heard conveyed to one Estabrook

by a deed containing the following clause:
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"Reserving to said Heard his heirs and assigns

the right of passage way from his dweUing house

to the turnpike aforesaid, and through the premises

as the same is now enjoyed/'

The right of way was conveyed by mesne conveyances

from Heard to one Earle. Plaintiff claimed that the

right of way was an incumbrance on his estate and con-

stituted a breach of covenant against incumbrances. The

deed to plaintiff contained the following clause

:

"Reserving to the owner of the estate and other

adjoining on the south, a right of passageway over

the within granted premises as specified. . .
."

The descriptions were by metes and bounds, following

which were the above clauses. The court stated at page

478:

"The plain purpose of the parties was not to re-

serve any new right, which should vest in the

grantor, but to recognize and except from the grant,

rights of way existing, by prior grants in third

persons who were not parties to the deed. . . . 'The

granted premises which are covenanted to be free

from incumbrances, is not the land in fee, but the

fee diminished by existing easements, which are

excepted out of the grant.' Such easements are not

incumbrances upon the 'granted premises.' They

are excepted as they existed—that is as perpetual

easements."

As in the case at bar, "the plain purpose of the parties

was not to reserve any new right, which should vest in

the grantor" for none could be reserved by Temple; it
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already existed in Uuruh, "but to recognize and except

fronri the grant (lease)" the fee over which a right of

way (in Unruh) already existed.

In Home vs. Saddler, 15 Ky. L. 765, 25 S. W. 277, it

was held that an exception out of the land described by

metes and bounds, of a part covered by a certain lease,

was an exception of the fee of such part; that if it had

been intended to convey the whole parcel, this would

naturally have been done simply ])y adding the words,

"subject to the lease/' Exactly as in the present case if

the parties had thought or intended in the lease to merely

reserve a right of way, inasmuch as it had ah'eady been

created by the Unruh deed, "this would naturally have

been done simply by adding the words, 'subject to the

lease'." The unmistakable intention of the parties to the

lease to except or withdraw the fee to the strip considered

in connection with the last case cited may be seen from

examining page 2, lines 22 to 27 inclusive of the lease

wherein the parties did lease "subject to" a right to con-

struct poles and towers over a portion of the land. If

they had likewise intended merely to preserve a right of

way for road purposes over the forty foot strip they

would have done the same; leased subject to reservations

of record, for the reservation of Unruh w^as already of

record by virtue of his deed to Temple,

Reynolds vs. Gacrfner (Mich. 1898), 76 N. \V. 3, was

an action in ejectment. Plaintiff owned some land and

conveyed the strip in dispute to a Railway Company. The

strip was subsequently abandoned by the Railway Com-

pany and defendant took possession thereof claiming a
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right to do so under a deed previously executed in his

favor by plaintiff. The deed to defendant recited the

following:

'The north one-half of the northeast quarter, ex-

cept two and forty-six hundredths acres to the

Chicago and Canadian Southern R. R. in section

thirty-three. . .
."

The lower court found that the deed from plaintiff to

defendant conveyed the strip to defendant and found for

defendant. Defendant's contention was that the convey-

ance to the Railway Company was only of a right of way,

an easement, and that the company was not entitled to

take and hold more than that, and that plaintiff, in his

deed to defendant meant to except only that which was

granted to the Railway Company, to-wit, an easement.

The court said on page 4:

"The deed is not susceptible of such construction.

The language (of the exception) means that plaintiff

conveyed to the defendant all the land described,

excepting therefrom 2.46 acres. It is the general

rule that, where a general description in a deed is

followed by a clause stating the intention of the

parties as to the premises conveyed, such clause will

have a controlling effect upon all prior phrases used

in the description." Reversed.

As in the present case the land itself was excepted

from the lease.

Hall vs. Wabash (la. 1907), 110 N. W. 1039, involved

an action l)y plaintiff to recover damages for the use by

defendant of an abandoned right of way. A railway
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company acquired certain rights of way over the land and

the deed was recorded. Plaintiff's deed which was sub-

sequent to the deed of the right of way to the railway

company, contained the following language

:

**excepting the part occupied by the right of way of

the Iowa Central Railroad Company."

On page 1040 the court stated:

"This exception is clear and unequivocal and no

title to the land embraced in the right of way passed.

. . . We do not see how an exception could be more

definite, or how the intent of the grantor could be

made plainer. The railway company then had a

recorded deed of the right of way. An exception in

the grant of the right of way alone would mean
nothing, and, unless the exception in question with-

held from the grant the strip of land so occupied, it

is meaningless. It Vvas the soil itself that was in

terms excepted from the grant, and not merely the

right of way." (Reversed).

With regard to the point that we have repeatedly

stressed herein, the above case is "on all fours" with the

contention that we make ; that inasmuch as Unruh already

had the easement for a right of way by virtue of his

deed to Temple, and that deed recorded, to construe as

plaintiff herein would have it, the disputed clause in the

Temple to Kent lease as a reservation of an easement

only "would mean nothing" as stated in the above case.

Furthermore as in that case, the Temple lease in the

present action excepted the soil itself. A more direct

and conclusive authority for defendants' contention could

not be found than the foregoing decision.
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PrifcJiard vs. Lczvis (Wis. 1905), 104 N. W. 989, in-

volved an action to remove a cloud from land. The deed

in question described the granted land by metes and

bounds and then contained an exception referred to in

the quoted portion which follows and which was an-

nounced by the court on page 991

:

"The deed to Lewis in plain terms excepts and

reserves the two rods for a right of way, not a right

of way over the two rods, but 'a strip of land two

rods in width off the north side thereof, to be used

as a right of way', which quite plainly imports that

the fee was intended to be reserved/'

The lease from Temple to Kent "in plain terms ex-

cepts" "a strip of land of a uniform width of forty (40)

feet." It does not except or reserve a right for a road

over said strip of land.

Spillman vs. Brown, 45 Fed. 291 (1891), also involved

an action to remove a cloud. Plaintiffs alleged that they

were the owners in fee of a tract of land of 40 acres

which was conveyed to them by one Taylor. The land

was subject to an oil lease embracing 30 acres executed

prior to the deed from Taylor to plaintiffs. Defendant

denied that only 30 acres were conveyed by the lease and

claimed that the lease covered the entire 40 acres. The

lease contained a provision that:

"no wells shall be drilled without the consent of the

grantor upon the ten acres."

Defendant claimed that the above quoted clause was

a limitation on the right of the lessee (defendant) to drill
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on the 10 acres and that it was no more than that. The

lease in question described the property by metes and

bounds and then contained the following:

^'excepting reserved therefrom 10 acres."

The court held that an exception is a taking out of a

part of the thing otherwise granted and not of some other

thing or right, and that the clause above quoted there-

fore amounted to an exception. In other words, the land

itself, 10 acres, was withheld from the conveyance, not

some other thing or right taken back. Likewise in the

Temple lease the land itself was withheld from the con-

veyance, a strip 40 feet wide, not some other thing or

right taken back after the conveyance was made.

Respectfully submitted,

L. G. Campbell,

Eugene M. Elson,

Attorneys for Appellants.


